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You have asked this office for an opinion concemhtg a report that the Public 
Utility Commission (the “commission”) is required to provide to the state legislature 
regarding the scope of competition in the telecommunication market. You explain that the 
commission plans to distribute~the report to the public, and ask whether certain provisions 
of the Texas Opm Records Act (the “act”), Government Code chapter 552, prohibit the 
commission from dohrg so. Specifrcahy, you are concerned that sections 552.101, 
552.104, and 552.110 may prevent the commission from providing the information to the 
legislature and to the public at large. 

The commission is authorized by law to monitor the competitiveness of telecom- 
munication utilities throughout the state. V.T.C.S. art. 1446c, 5 18(a), (c)(2). In addi- 
tion, the commission must report to the legislature on a biennial, basis the scope of 
competition in the telecommunication markets. Id. 4 18(k), @). Section 18(k) of article 
1446~ provides in relevant part that 

[t]he report shall include an assessment of the impact of competition 
on the rates and availability of telecommunications services for 
residential and business customers and shah specifically address any 
effects on universal service. The report shall provide a summary of 
commission actions over the preceding two years that reflect changes 
in the scope of competition in regulated telec4nnmuniMtions markets. 

Section 18@) contains virtually identical language to that found in section 18(k). 

Pursuant to this legislative mandate, the commission has ordered telecommunica- 
tion utilities that are under its jurisdiction to submit speci6c information to the commission 
to be utilized in the next biennial report to the legislature. See also id. 5 28(a) (de8ning 
commission’s power under “ARTICLE V. RECORDS, REPORTS, INSPECTIONS, 
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RATES AND SERVICES” to require reports from public utilities under its jurisdiction). 
The commission has ordered the telecommunication utilities to provide, among other 
things, information concerning revenues, number of business customers, end number of 
residential customers for each service that the utility provides. The utilities are required to 
provide the information by county population group. that is, setvices provided to counties 
with population over 500,000; counties with population between 20,000 and 500,000; or 
counties with population under 20,000. Order to Jnterchange Telecommunications 
Carriers, Project No. 12202, at 7 (Pub. Util. Comm’n of Tex.) (Jun. 9, 1994). 

We note that section 13 of article 1446c, V.T.C.S., addresses the publicnature of 
reports required to be submitted to the,commission by utilities subject to its jurisdiction. 
Section 13 provides in relevant part that 

[a]11 files pertaining to matters which were at eny time pending before 
the wmmission and to records, reports, and inspections required by 
Article V hereof shall be public records, subject to the terms of the 
bd. 

The language of this provision clearly indicates that reports that are required to be filed by 
telecommunication utilities pursuant to article V are treated as public records. However, 
these records are subject to the provisions of the act that may, in some instances, prevent 
disclosure of the reports. We now address the provisions you raise that may be applicable 
in this matter. 

Section 552.104 of the Government Code excepts Sam reqdred public dis@osure 
“information that, if released, would give advantage to a competitor or bidder.” The 
purpose of section 552.104 is to protect governmental interests in commercial 
trsnsactions. Open Records De&ion No. 541 (1990). Section 552.104 is generally 
invoked to except inGormation submitted to a governmental body as part of a bid or similar 
proposal. See, e.g., Open Records Decision No. 463 (1987). The information requested 
from the telecommunication utilities does not relate to a competitive bidding situation or 
wmmercid transaction to which the commission is party. Accordingly, section 552.104 is 
inapplicable to the information at issue here. 

You assert that the information may be excepted fbom disck%ure by section 
552.101 as information considered contidential by statutory, judicial or constitutional law. 
You do not explain, nor is it apparent after a review of the re&vant statutory provisions 
governing this information. that the in5ormation to be contained in the report is made 
confidential by statutory or constitutional law. Because section 552.110 also encompasses 
the common law, we will consider the applicability of section 552.101 with section 
552.110. See Open Records Decision No. 592 (1991). 

Section 552.110 excepts gem public disclosure either (1) trade secrets or (2) 
wmmercial or financial information obtained from a person and privileged or wntidential 
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by statute or judicial decision. This exception protects the property interests of third 
parties rewgnized by the wurts. Open Records Decision Nos. 494 (1988); 319 (1982). 
The Texas Supreme Court has adopted the definition of trade secret from the Restatement 
of Torts, section 757. H@ Corp. v. I-@&es, 314 S.W,.2d 763,776 (Tar.), cert. denied, 
358 U.S. 898 (1958). A trade secret 

may consist of any formula, pattern, device or compilation of 
information which is used in one’s business, and which gives [one] an 
opportunity to obtain an advantage over competitors who ‘do not 
know or use it. It may be a formula for a chemical wmpound a 
process of mam&hu& treating or preset-kg materi& a pattern 
for a machine or other device, or a list of wstomers. It &$‘ersjrom 
other secret ir&rmation in a business. . , in that it is not simp& 
information as to single or ephemeral events in the conduct of the 
business. . . . [but] a process or ahice for continuous use in the 
operation of the business. Generally it relates to the production of 
goods as for example. a machine or formula for the production of an 
article. It may, however, relate to the sale of goods or to other 
operations In the business, such as a wde for determinkg diswunts, 
rebates or other wncessions in a price list or catalogue. or a iist of 
specialized customers, or a method of bookkeeping or other office 
management. 

RESTATEMENTOFTORTS 0 757 cm. b (1939).t 

The sewnd prong of section 552.110 protects wmmercial or Snancial information 
obtained from a person that is wnftdential by law. In Open Rwords Decision No. 592, 
this office w-examined the second prong of section 552.110 and concluded that 
information may be withheld under this prong ifit is “privileged or wnfidential” under the 
wmmon or statutory law of Texas. Other than the type of information that may be 

%be following criteria &scrmine whether infomation consdtutcs a trade euxct: 

(1) thccxtcattowhichthcinformationisknownoutsidc[thc 
OWlld9]blSineJs;(2)tbSCXlWltlOWhiCbi1iS~by 
anpbJyus and otbpr lnvGlwd ia [the owna’s lnlsiness; (3) 
lbee%Ientof meMucstakenby[tbcowncrltoguanitbc 
csxreqoftbeiafomlation;(4)uievalueofthcinfomlationto 
[thcowm]mdtohircompliton;Q)thunwntof~onor 
moneycxpadcdby[tbc-]ininopingIlleinfolma- 
tion; (6) Ou case or difthhy with which tbe infomrion 
couldkpropertyaa@mdordq4icatulbyothcrs. 

l&sr~mos Tom 5 757 au. b (1939); se old Open Records Decision No. 552 (1990). 
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considered a trade secret, the information at issue in the report is not “privileged or 
wn6dential” under the common or statutory law of Texas. 

Several of the telewmmunication utilities that were required to provide 
information to the, wmmission have wntacted this office with wncems that the 
information is proprietary in nature and must be protected from public disclosure under 
section 552.110 as either trade secret or wmmercial or fmancial information.a We believe 
that such wncems are valid given the wmmission’s mandate “to provide equal 
opportunity to all telewmmunications utilities in a wmpetitive marketplace.” V.T.C.S. 
art. 1446~. 5 18(a). As indicated above, however, that the Public Utility Regulatory Act 
(“PUPA”) does not wntain a wnfidentiality provision that prohibits the disclosure of this 
type of information that is required to be provided to the commission by telewmmuni- 
cation utilities. Therefore, the only provision of law that may prohibit its disclosure would 
be section 552.110 of the Government Code. 

We conclude that the wmmission may structure the report so that it may disclose 
the report to the public without implicating the proprietary interests ~of the entities that 
were rewired to provide the infomration on which the report is based. We believe that 
the commission may do so as long as it avoids exphcitly or implicitly idemifying any of the 
responding utilities.~ 

We have reviewed the final report that the commission made available to the public 
in January 1995. The report is structured to avoid identifying individual utilities when 
discussing information that may be proprietary in nature and that was submitted by 
tekommunication utilities in response to the wmmission orders. If a particular utility is 
identhied, it does not appear to be in rehttion to any information submitted in response to 
the commission orders that may be protected under se&n 552.110 of the Government 
Code.” Therefore, we conclude that the wmmission can meet its legislative mandate 

%he ordca from the commission required each responding utility to note in its response to the 
aenmision what information the utility considered to be cordidcntial or pmprktary in nBhlTg citir~g the 
spplkable previsions of the set. In its orders to the etilitia questing the iafomutioa, the amueksion 
smcd that ‘[i]eformation lab&d ceatidenliat . . wtlt k treated as sech ty the Ckaamkioq sat@ te 
tbcprwidonsofthe[OpcnRecords]Ac(,nndwiUkkcptinalodredfi*cabindwi(baam~to 
Commtssionpcrseaaelworktngoathisprojst” WenotcthattkecommSonmaync4agreetokccp 
information confidential cxcepi what specifically authorizca lo do sob@ statuIe. Se, e& Open Reawds 
De&Ion Nos. 444,437 (1986). You do nol cite, nor (UC WC aware of, any rtatute that pmil.5 the 
commission to cotor into sa agreemat lo keep Ihe informstj0a audldmtisl. 
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under sections 18(k) and (p) of article, 1446~ of PURA and avoid implicating section 
552.110 of the Government Code by providing a final report similar to the report we have 
reviewed. 

SUMMARY 

The Public Utility Commission may publicly disclose a report 
regarding the scope of wmpetition irkthe telewmmukation market 
without implicating the proprietary interests of the entities that were 
required to provide the information on which the report is baaed. 
The wmmission may do so as long as it avoids explicitly or implicitly 
identifjing any of the responding utilitiqs. 

gz;+ 

&ORtt#lR.DeHay 
Assistant Attorney General 
Opiion Committee 

of&istypeofinfomutlon. Thuswedeaotbcticvctbatthetetalaumbcrefaoxsslioesbeldbya 
psadcah ady isthekind ofproprictaylnfonnstion fhst mayhecxcqtuibysco~ion 552.110. 


